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Comment 1:  In order to afford the public information pertaining to emissions and discharges to the air and 

water of the State of Ohio, it is recommended that you consider expanding in Section 3745-49-
02 (T)(3) to include not only discharge and emission information as an item that is not defined as 
a Trade Secret, include information that is used to calculate those emissions and discharges. 
Most criteria, GHG , and hazardous emissions are calculated by the use of a generic emission 
factor and "process data." If process data is able to be deemed a trade secret, the result is in 
inability to calculate emissions. Yes, true trade secret information should be protected. The 
definition of trade secret in the existing language provides protection to the industrial entity 
while allowing the public to know what may be in their nearby environment. (Peter Hess P.E., 
BCEE, QEP) 

 
Response 1:  In this rule revision, Ohio EPA is focusing on streamlining and clarifying the process of 

establishing a trade secret. The suggestion is an attempt to address the issue of what constitutes 
a trade secret and the wisdom of expanding exceptions to the trade secret definition. That 
request is beyond what is intended in this rule revision. However, Ohio EPA will consider all 
comments and suggestions when it is time to revise rule 3745-49-02 of the Administrative Code.   

 
Comment 2:   Can engineering design, calculations, specifications claim trade secret protection under new 

rules? Request protection if not. (Christopher Hunt, Hunt Engineering, LLC) 
 
 Yes, engineering design and calculations can be the basis of a trade secret request.   
 
Comment 3:  The proposed changes unlawfully bypass oversight procedures required by the General 

Assembly. 
 
The Ohio General Assembly has mandated, in Ohio's air and water pollution control laws, that 
the Director can only withhold from the public confidential information "upon a showing 
satisfactory to the director of environmental protection by any person that such records, 

Ohio EPA held a public comment period from January 11, 2023 to February 13, 2023 with a public hearing 
on February 13, 2023 regarding the trade secret rule. This document summarizes the comments and 
questions received at the public hearing. 
 
Ohio EPA reviewed and considered all comments received during the public comment period. By law, Ohio 
EPA has authority to consider specific issues related to protection of the environment and public health.  
  
In an effort to help you review this document, the questions are grouped by topic and organized in a 
consistent format. The name of the commenter follows the comment in parentheses. 
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reports, or information, or any particular part thereof" are, in fact, trade secrets. R.C. §§ 
3704.08(A) and 6111.05 (emphasis added). The Director's review is cabined by the definitions of 
trade secret under both state and federal law, as well as limitations on information that may be 
withheld under federal environmental laws. 

 
The proposed changes to the Trade Secret Rule violate this statutory mandate by removing 
layers of Ohio EPA oversight designed to ensure that critical environmental information will not 
be improperly designated a trade secret and withheld from the public. First, the claimant's 
burden of proving their trade secret claims to the satisfaction of the Director, upon submittal of 
the information, has been removed in the proposed version of 3745-49-03(8). Second, 
provisions have been removed that require the Director to notify public records requesters that 
they have requested records claimed to be a trade secret. Third, text requiring the Director to 
undertake a review to determine, within 45 days of the time such information is subject to a 
public records request, the validity of those trade secret claims is removed from the proposed 
rule. See 3745-49-03(E) of the "to be rescinded" version. The proposed Trade Secret Rule also 
violates the legislative mandate by presuming the validity of all trade secret claims so long as 
some paperwork is submitted to the agency. 

 
Ohio EPA lacks the authority to remove the requirement that the Director take affirmative steps 
to review trade secret claims and to ensure that such claims only protect information that is 
truly a trade secret.  

 
The proposed changes to the Trade Secret Rule allow information to be shielded that is not 
entitled to protection under environmental laws.  

 
Ohio (and federal) water and air pollution laws prohibit the withholding of "emission" or 
"effluent" data from the public under a trade secret claim. R.C. §§ 6111.05(A) and 3704.08(A); 
33 U.S.C. § 1318; 42 U.S.C. § 7417. Under the federal Clean Air Act, "emission data" is broadly 
defined as: 
 

(A) Information necessary to determine the identity, amount, frequency, concentration, 
or other characteristics (to the extent related to air quality) of any emission which has 
been emitted by the source ( or of any pollutant resulting from any emission by the 
source), or any combination of the foregoing;  

 
(B) Information necessary to determine the identity, amount, frequency, concentration, 
or other characteristics (to the extent related to air quality) of the emissions which, 
under an applicable standard or limitation, the source was authorized to emit (including, 
to the extent necessary for such purposes, a description of the manner or rate of 
operation of the source); and 

 
(C) A general description of the location and/or nature of the source to the extent 
necessary to identify the source and to distinguish it from other sources (including, to 
the extent necessary for such purposes, a description of the device, installation, or 
operation constituting the source). 

 
40 C.F.R. § 2.301(a)(2)(i). State programs must be implemented in a manner consistent with 
federal law and are preempted where they conflict. For example, Ohio's air pollution control law 
must "be construed, to the extent reasonably possible, to be consistent with the federal Clean 
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Air Act and to promote the purposes of [Chapter 3704]," which are to, inter alia, promote public 
health and welfare. RC § 3704.02(B). 
 
Several other Ohio rules prohibit designating certain critical environmental information as a 
trade secret. 
 
For example, OAC § 3745-104-39 prohibits critical information the public has a right to know 
from being designated a trade secret. Under the current trade secret rule, which is referenced 
by 3745-104-39, trade secret claims must be substantiated by the claimant. The proposed Trade 
Secret Rule weakens OAC § 3745-104-39 protections by no longer requiring a regulated entity to 
substantiate each claim with the initial submittal. 
 
The public also has a right to know whether their drinking water is contaminated under OAC § 
3745-34-03(C) (a rule in the Underground Injection Control Program), which declares that 
"[i]nformation which deals with the existence, absence, or level of contaminants in drinking 
water" is "public under all circumstances." OAC § 3745-34-03(C) also incorporates the oversight 
procedures in the trade secret rule proposed to be removed. Removal of the Director's review 
procedures will allow owners or operators of wells to conceal the existence, absence, or level of 
contaminants in drinking water from those who consume that water. Again, changes to§ 3745-
34-03(C) were not noticed and impacts of these changes were not considered. 
 
The proposed rule will also allow companies to hide things not entitled to protection. Under 
Ohio law, a trade secret is limited to: 
 

... information, including the whole or any portion or phase of any scientific or technical 
information, design, process, procedure, formula, pattern, compilation, program, 
device, method, technique, or improvement, or any business information or plans, 
financial information, or listing of names, addresses, or telephone numbers, that 
satisfies both of the following: 

 
(1) It derives independent economic value, actual or potential, from not being generally 
known to, and not being readily ascertainable by proper means by, other persons who 
can obtain economic value from its disclosure or use. 
 
(2) It is the subject of efforts that are reasonable under the circumstances to maintain 
its secrecy. 

 
R.C. § 1333.61(D). Under the plain language of this provision, little to no information regarding 
pollution control, contamination, or pollution releases or emissions should be able to qualify as 
a trade secret. Any economic value in hiding, for example, the fact an entity has contaminated 
groundwater or released toxic pollutants into a community is not the type of "independent 
economic value" protected by the trade secret law. The proposed revisions to the Trade Secret 
Rule will enable claimants to much more easily hide information otherwise required to be made 
public. 
 
This is not a speculative concern. Regulated entities will, left to their own devices, improperly 
over designate information as a "trade secret" when the information does not deserve such 
protection. See Graff v. Haverhill N. Coke Co., No. l:09-cv-670, 2014 U.S. Dist. LEXIS 13180 (S.D. 
Ohio Feb. 3, 2014). In Graff, the defendants designated nearly the entire record of a deposition 
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as confidential under a protective order that provided protection for trade secrets. The plaintiffs 
challenged the sweeping designations as overbroad and illegitimate. The court agreed with 
plaintiffs and vacated all such designations because defendants did not substantiate any of their 
claims. Even the opinion in State ex rel. Lucas Cty. Bd. of Commrs. v. Ohio Environmental 
Protection Agency cited in Ohio EPA' s 2022 response to comments shows the tendency to over 
designate. 88 Ohio St.3d 166, 167-68 (2000) (initial trade secret claim made over 11 (of 
13) types of data, but, after scrutiny the claim dropped to five types of data).  

  
 Case law confirms that Ohio EPA has an obligation to determine that trade secret claims are 

valid. 
 
 The Ohio EPA' s response to comments tries to justify the proposed rule through citation to 

State ex rel. Lucas Cty. Bd. of Commrs. v. Ohio Environmental Protection Agency, 88 Ohio St.3d 
166 (2000). However, the response to comments gets the importance of the case wrong. In that 
decision, the Court answered the questions of whether the Director's trade secrets 
determination under OAC § 3745-49-03 insulated those records from disclosure under RC § 149 
.43 and whether any challenge to that determination could only be appealed to the 
Environmental Review Appeals Commission. In this case, Lucas County sought to compel from 
Ohio EPA a record that contained redactions on trade secret bases. 

 
The Court held that Ohio EPA is prohibited by law from "bestowing confidential trade secret 
status on records that do not constitute trade secrets." Lucas Cty. Bd. Of Commrs., 88 Ohio St.3d 
at 171. So, in this respect, Ohio EPA is right that "Ohio EPA cannot convert a public record into a 
non-public record." The law allows Ohio EPA to withhold from the public only that information 
that is entitled to protection as trade secrets and does not permit Ohio EPA to withhold records 
that are not entitled to such protection. However, the proposed Trade Secret Rule attempts to 
authorize exactly what the Court said Ohio EPA cannot do-make a public record non-public by 
(1) removing the requirement to review and evaluate the validity of trade secret claims to 
ensure information is entitled to trade secret protection and (2) presuming all trade secret 
claims are valid. As a result, Ohio EPA is in fact bestowing confidential trade secret status on 
records that may not constitute trade secrets. 
 
The Court also held that the Director's determination can be challenged via a mandamus action. 
This holding also means that the Director does indeed have the power to make trade secret 
determinations-meaning Ohio EPA is wrong when it says that the "legislature has the sole 
authority to establish what records are to be considered public." The Court then went through 
an analysis of the trade secret claim at issue in the case and determined the records were trade 
secrets and not subject to public disclosure. Ohio EPA not only has the authority to make trade 
secret determinations, it is obligated to do so to satisfy its own obligations under RC§ 149.43.  

 
  The proposed Trade Secret Rule eliminates transparency. 

The proposed changes to the Trade Secret Rule remove all provisions requiring disclosure, in 
response to a public records request, of the fact that a trade secret claim has been made and 
that the Ohio EPA is withholding certain information on that basis. See 3745-49-03(E) of the "to 
be rescinded" version. This removes an important public notice provision. 
 
Ohio EPA claimed in its prior response to comments on the Trade Secret Rule that publication of 
trade secret letters will address transparency concerns. This assertion is wrong for at least two 
reasons.  
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First, in response to the comments, Ohio EPA published only 85 letters issued from 2014 to 
2022. There are numerous letters missing from the public record. And, Ohio EPA provided no 
information on whether it is standard practice to issue such a letter for each and every trade 
secret claim. And, exemplar letters pulled from Ohio EPA' s EDOC system show that these letters 
do not contain enough information upon which to file a lawsuit to challenge such designations. 
Further, these letters were written under the current rule after the Director took steps to review 
the trade secret claim and ensure a substantiated claim was made. These current safeguards are 
proposed to be removed. Hence, if any letters were to be issued in the future, which there is no 
indication that they will, the letters would not be written after an affirmative determination by 
the Director that only bona fide trade secrets are being claimed as confidential. 
 
Second, there is no provision in the proposed Trade Secret Rule requiring Ohio EPA to issue such 
a letter each and every time a trade secret claim is made. Nor is there a requirement for the 
Director to make any such letters public, through the EDOC system or otherwise. Even if the 
proposed rule did provide this, the letters are still deficient in content and posting to EDOCs is 
deficient because it requires the public to regularly run manual searches on EDOCs. 
 
Ohio EPA cannot ignore that the proposed Trade Secret Rule results in the public not being 
notified that a trade secret claim has been made. Not even knowing a claim has been made 
makes it impossible to challenge. 
 

  The requirement to provide support for the trade secret claim at the time of submittal 
must be retained. 
 
The proposed Trade Secret Rule also removes language that provides the "[f]ailure to make such 
a timely request shall constitute a waiver of the right to prevent public disclosure." The 
proposed Rule also changes the requirement for a claimant to submit documentation and 
substantiation of any trade secret claim "at the time of the submission" to the standard-less 
"within a reasonable time after the submission." OAC 3745-40-03(A). 
 
This is unreasonable, arbitrary and capricious. Any person or entity that claims material is a 
trade secret is obligated by the law to take reasonable steps to maintain confidentiality of its 
trade secrets or legal protection is lost. RC§ 1333.61(D). A trade secret, by definition, is 
information that "derives independent economic value" from being a secret and is information 
that is "the subject of efforts that are reasonable under the circumstances to maintain its 
secrecy." Ibid. Due to the requirement to take reasonable steps to maintain secrecy, any person 
or entity claiming trade secret already should possess documentation that can substantiate a 
claim of trade secret and there is no reason not to require simultaneous substantiation of the 
claim of trade secret. Further, giving claimants a "reasonable time" to substantiate claims along 
with the removal of the waiver provision and requirement for a claimant to prove its trade 
secret claim to the Director means that claimants can make entirely unsubstantiated claims of 
trade secret status that Ohio EPA will unlawfully withhold from the public. This is especially 
egregious when coupled with the removal of the requirement for the Director to make a 
determination within 45 days of the submittal of a request for such information. 

  
Other important safeguards must be restored to the Rule. 

 



Rule Package: Trade Secrets 
Response to Comments                     Page 6 of 6 
 

 

The proposed Trade Secret Rule removes a provision that provides that trade secret information 
may be disclosed, without the claimant's consent, to officers, employees, or authorized 
representatives of the state or a federal agency. See 3745-49-03(C)(l) in the "to be rescinded" 
version. This disclosure is required by numerous state and federal laws and is vital for the 
protection of the public and environment. Such information should be shared as a matter of 
course, for example, with agency employees conducting permit reviews or responding to 
emergencies. 
 
And, the proposed rule removes a provision that provides that trade secret information may be 
disclosed, without the claimant's consent, in any in camera administrative proceeding or in 
camera judicial proceeding conducted in accordance with applicable law. See 3745-49-03(C)(2) 
in the "to be rescinded" version. The claimant should not have a veto over this judicial 
safeguard. Neither provision should be removed. (Environmental Community Organization 
(ECO) and Marilyn Wall) 

 
Response 3: While Ohio EPA appreciates the commentors insight, we respectfully disagree that the revised 

trade secret rule will limit transparency for the public.  Ohio EPA maintains that the revised rule 
effectively balances the established level of public transparency required by statute with the 
necessary protections that trade secret is expected to afford businesses with valuable 
proprietary information that is submitted to Ohio EPA.  The revised rule results in a process that 
alerts the public that a company has requested trade secret confidentiality and has submitted 
the essential information that is required by statute to support a trade secret request.  The 
revised rule also clarifies that a redacted version of the trade secret document must be 
submitted simultaneously with the request.  Both the redacted version of the proprietary 
information, the company’s request, and Ohio EPA’s response letter will all be immediately 
available to all members of the public on the Ohio EPA EDOC system.  The efficiency and 
transparency of this process will not only afford the public access to the bulk of the submitted 
information, but it will also permit an interested party the necessary notice to move forward 
with a Mandamus action with the courts should they be so inclined.  The previous version of the 
rule did not promote this level of transparency and resulted in trade secret requests languishing 
for longer periods of time while parties worked through the trade secret process, only for the 
matter to eventually be brought to a court’s attention for resolution. 

 

As the Ohio Supreme Court recognized in State ex rel. Lucas Cty. Bd. of Commrs. v. Ohio 
Environmental Protection Agency, 88 Ohio St.3d 166, 171 (2000),  Ohio EPA and its director 
cannot “bestow confidential trade secret status on records that do not constitute trade secrets.”  
Conversely, Ohio EPA and its director cannot release commercial information that “derives 
independent economic value, actual or potential, from not being generally known to, and not 
being readily ascertainable by proper means by, other persons who can obtain economic value 
from its disclosure or use” and has been “subject of efforts that are reasonable under the 
circumstances to maintain its privacy.” Ohio Rev. Code 1333.61(D).  The rule change allows 
information that has been properly shown to meet these criteria to be maintained as 
confidential unless a court orders the release of the information.  In this way, Ohio EPA will not 
release information that should be kept confidential and thus not public. The Ohio Supreme 
Court acknowledged that information entitled to protection as trade secrets can be accorded 
confidential status.  Ohio EPA’s rule protects from release that information that Ohio law 
recognizes would cause economic harm if released.  It would be forever in the public domain 
and no way for confidentiality to be restored. 
 

End of Response to Comments 


